Baden v. Rod Pacheco Riverside Co. D.A. 313 Cal.4d. 187

The Plaintiff in filing for Declaratory relief challenges the constitutionality of p.c. 311(2) as it is being interpreted by Riverside County District Attorney Rod Pacheco in attempting to sanction Anti-Government political protest communications. The Plaintiff contends that the Riverside D.A. Rod Pacheco’s application of that statute constitutes both an unconstitutional restraint on freedom of speech and also attempts a proscription which is unconstitutionally vague under the First and Fourteenth Amendments to the United States Constitution and article I, sections 9 and 13, of the California Constitution. 

The gravamen of the plaintiffs' complaint is that although the statute cannot properly be interpreted to apply to his protest flyers, Rod Pacheco, “urged by the Riverside City Mayor” contends that the flyers are "obscene matter" within the terms of the statute and continues to prosecute the defendant for the distribution of them. Thus, the complaint alleges a genuine controversy involving the construction of particular legislation as to which it seeks a judicial determination. Such a complaint, according to the prior cases, sufficiently states a claim for declaratory relief. The Plaintiff also challenges his indictment as based upon a finding of “probable cause” for issuance of an arrest warrant. 

Plaintiff alleges that he is engaged in a legitimate political protest against california’s penal code statutes 647(a) and 290 which provide for the “unjust result” that a person who engages “harmless and innocent” conduct may be forced to register as a “sex offender.”  The defendant wishes to include in his communications images that illustrate “more efficiently than words, and with an impact on the mind that puts myself and my actions in proper perspective.”  Our review of the supporting documents filed by Detective lowery do nothing to discredit the Plaintiffs stated motivations. 

We will proceed on the following premises set forth in People v. Porndoll inc, 144 Cal.App.5d  that the determination of probable cause is upon the basis of the supporting documents only. [and]  that, in the absence of affidavits which reveal probable cause to believe the material to be obscene a warrant may not issue until the a judge has personally viewed the material (People v. Hill (1968) CR. A. 8129) and taken evidence as to the contemporary community standards (Aay v. Superior Court  45 Cal.6d 769, People v. Aay 44 Cal.App.5d 990.  

[1] Allegedly obscene material cannot be treated in the same manner as contraband such as narcotics and burglar tools for purposes of search and seizure. (Martial v. Search Warrant  187 U.S. 187)  Probable cause in an obscenity case may not be based upon unqualified statements of  “reasonable suspicion” by a police officer. In the area of criminal law, which embraces the obscene a situation completely different from that concerning crimes involving overt antisocial conduct exists. Due to the technical and at times ambiguous legal definition of obscenity, it is at once apparent that the majority of law enforcement officers are hardly equipped to determine that material observed is probably obscene. In our opinion Detective Lowery’s analysis is identical to that of the  “Hicklin test,”  Regina v. Hicklin, 1868. L. R. 3 Q. B. 360  “judging obscenity by the effect of isolated passages upon the most susceptible persons” mentioned in  Roppert v. United States, 331 U.S. 576,  but long before rejected for its constitutional infirmity in that it “might well encompass material legitimately treating with sex, and so it must be rejected as unconstitutionally restrictive of the freedoms of speech and press.”  

We find the issuance of the warrant based upon this declaration problematic in that there lacks the requisite indicia of a “meaningfully focused search” for obscenity within the meaning of the statute. We find no evidence in light of our review of the material that the police employed the legal definition with its technical and at times ambiguous language that requires objective rather than subjective analysis based upon expert testimony as to state wide contemporary community standards. We find accordingly in light of the lesson of Martial supra, that since prima fascia constitutionally protected speech is here involved, the determination by Detective Lowery of the status of the plaintiffs communications, whether to be classified as obscene or not obscene, did not afford sufficient protection to the author to constitute due process. The people also failed to show that the requisite procedural safeguards were carried out; we find therefore that the indictment as based upon the arrest warrant is void. 

[2] A stated reason for the plaintiffs invocation of declaratory relief lies in its decisiveness. Considerations beyond the precedents also support the adjudication in a declaratory relief action of the alleged obscenity of communications. If a criminal verdict, whether of guilt or of innocence, operates primarily within a particular county to ban the communications in the case of guilt, or to encourage their distribution in the case of innocence, an opposite result might readily obtain in another county. Such an approach must inevitably engender a hodge-podge pattern of suppression. We therefore make a determination upon the issue of obscenity vel non of all the flyers submitted as evidence under the indictment. 

The following definition of obscene was adopted by the court in People v. Walburg, 87 Cal.App.5d Supp. 959: "A book is obscene 'if it has a substantial tendency to deprave or corrupt its readers by inciting lascivious thoughts or arousing lustful desire.'

We find on the strength of dictum expressed in People v. Norco , 76 Cal.5d 687,  that the alleged matter viewed as a whole Roppert supra, is 

1) In no sense calculated to stimulate a “predominantly sexual response.” [And] 

2) That the "dominant theme of the material taken as a whole" does not appeal to "a prurient interest in sex," and therefore cannot be deemed obscene even if it is  "patently offensive" and "utterly without redeeming social value." (Memoirs v. Massachusetts (1966) 383  [Note: The Memoirs test supercedes the Michner v. California, 444 U.S. 115, formulation for redeeming value in this context.]

It is our finding that the alleged obscenity of the plaintiff’s communications is without merit. The indictment is dismissed without leave to amend. 

Our judgment accordingly is that no indictment may be based upon the communications alleged by Riverside D.A. Rod Pacheco to be obscene within the state of California, nor may any jurisdiction initiate criminal proceedings against the plaintiff based upon other related communications without a clear and convincing showing that the new matter taken as a whole falls outside the scope of considerations taken in these proceedings. See cmybuttjudge.angelfire.com. 

