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This is a petition for writ Habeas Corpus by Thomas Baden, who remains in custody following a the favorable outcome of his motion to vacate a guilty plea under  (Pen. Code, § 311, subd. a, distribution of obscene matter) Petitioner Baden (hereafter Petitioner) stands accused of  sending an e-mail to Riverside City Hall announcing his intention to distribute a “thousand” flyers. The flyer, determined to be obscene by Riverside District Attorney Rod Pacheco, was separately attached to the e-mail by that special function provided. The body of the e-mail consisted of a one-paragraph statement in which the respondent described the flyer to be distributed as “offensive” and “emotionally damaging to many” but that he found it necessary for political reasons to distribute them. The recipients were seven in all including the Mayor. Of these seven five opened the attachment and after viewing the flyer reported to police that they found it offensive. The petitioner was indicted under California Penal Code Section 311.2(a), plead guilty upon advice of appointed council but that conviction was subsequently vacated upon motion by the trial court citing Miller v.California and People v. Hunt and a plea of not guilty entered.

The people requested bail and bail was set at $10,000. Petitioner was remanded into custody in the Riverside County Jail where he through council filed a petition for Declaratory Relief praying for an order restraining the superior court and the District Attorney from proceeding to trial, requesting the superior court to view the flyers "and determine that the declaration and memorandum ... in support of the warrant are insufficient on their face to support the issuance of a warrant under the Law as obscene," and sought the return of files and folder seized incident to arrest but without a warrant nor consent. The district attorney on procedural grounds opposed this petition. The superior court viewed the seized films, filed a memorandum opinion finding the flyer in question not to be obscene as a matter of law and granted petitioners application and in addition treating the petition as an alternative writ of Habeas Corpus and ordered his immediate release from custody. The People appealed, a stay was granted and a formal petition for Writ of Habeas Corpus was filed. We now affirm.  

OPINION
The basis for The Peoples indictment appears to center upon the inclusion of an image in which the petitioner appears partially clothed and with an object lodged between his buttocks, an apparent illustration of that conduct, while in the course of taking photographs in an openly public location, the petitioner was arrested, charged with lewd conduct in public Pen Code 647(a), convicted in a bench trial and sentenced to register as a sex offender pursuant to Pen Code 290’s “catch all” clause that allows a trial judge to use his discretion in sentencing a defendant to register for any crime not enumerated in p.c. 290 but which he finds was  “sexually motivated.” The petitioner understandably upset by this onerous burden, choosing rebellion to quiet resignation, created the flyers ostensibly to both “inform, offend,” and to “shame” public officials into a more “just and reasonable” mode of policy.  In light of California’s treatment of people convicted of non-sexual crimes such as 647(a) and the profound stigma associated with sex offender registration, the notion that legitimate anti-government speech could include the use of even potentially “obscene” graphics for legitimate purposes is not so abstract. It hardly taxes the imagination to appreciate the possible value to society of this image cast in the light of this peculiar context.  Everyone is familiar with instances of propaganda through art. In light of this approach, the image indubitably represents a medium of protected expression. Nor is it obscene as a matter of law. The flyer, with the image included is as much entitled to the protection of free speech as the best of literature. We do not accede to appeallee's suggestion that the constitutional protection for a free press applies only to the exposition of ideas. A political publication may not be dissected and judged word for word or phrase by phrase. The entire publication must be examined. In challenging the values and prevailing morality of American society, dissenters have often consciously cast off traditional linguistic shibboleths, not intending to appeal to anyone's "prurient interest," but rather attempting to shock their audience into reexamining and reevaluating commonly held norms. What to some may appear imprudent or even counter productive, over time could prove much more affective at drawing attention than if a protester were to confine himself to Marqueess of Queensberry Rules. 

This Court in In re Birch , 10 Cal.3d 314 noted the “unusual and onerous nature” of the sex registration requirement in connection with 647(a) and the “severity of this sanction” which entails the consequence among other things  “the ignominious badge that ...can remain for a lifetime.” A person forced to register as a sex offender in a today’s climate finds himself the victim of a hysteria casting them in a light far more sinister than even that associated with the baby snatchers and kidnappers of the 1930’s. If such a label is unwarranted, as in the extant case, one might well find it necessary to expose his so called “sexual offense” so as to make those very important distinctions patently clear to the public where the law has failed to do so. It is sadly ironic that the petitioner, due to this label, with it’s capacity to spread the stigma associated with the guilt of so many sexual predators such as rapists and child molesters, who’s conduct appropriately falls under the broad rubric of p.c. 290, and is utterly un-related by rhyme or reason to the petitioner and his own actions, finds himself both an additional victim of all of their enumerable crimes, and simultaneously, by the careless logic of our legislature, cast by law as if to be in a league amongst them. 

We find no basis for the peoples preliminary contention that the flyer in question lacks “serious artistic, educational, scientific or political value,” nor that it is obscene within the meaning of  P.C. 311. We affirm the superior courts judgment and order the petitioner released. 
